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NOTES. 

Liens of Mercantile Agents. — Liens of mercantile agents are 
divisible into two classes: particular and general. 1 The former are 
favored 2 and allowed in practically all cases of agency; 3 they arise 
from a demand against the specific thing on which the lien is claimed, 
due to advances made or services performed in regard to it.* The 
latter are construed strictly 5 and in the absence of express contract 

'Huffcut, Agency (2nd ed.) § 76; Mechem, Agency (2nd ed.) § 1683. 

"2 Kent, Comm. *634; Houghton v. Matthews (1803) 3 Bos. & P. 485, 
494. 

•Story, Agency (9th ed.) § 373. 

'Mechem, op. cit. § 1683; Huffcut, op. cit. § 76. 

"Matter of Heinsheimer (1915) 214 N. Y. 361, 108 N. E. 636, discussed 
in 15 Columbia Law Rev. 529; see In re Spotten & Co. (1877) Ir. 11 Eq. 
412. Strong evidence is required, as they encroach on the common law and 
destroy equal distribution among creditors. 2 Kent, Comm. *636. The con- 
trary rule of Lord Kenyon in Kirkman v. Shawcross (1794) 6 T. R. 14, 
can no longer be regarded as law. Cf. Houghton v. Matthews, supra. 
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are restricted to certain callings in which they arise by custom; 6 
they authorize the lienor to hold the properly for a general balance 
of account. 7 Perhaps the best known classes of agents having the 
benefit of general liens are factors, 8 bankers, 9 stock brokers, 10 and 
attorneys. 11 

Factors are defined as agents employed to sell for a compensation 
goods or merchandise consigned by the principal. 12 They are per- 
mitted to contract in their own name, 13 and frequently make advances 
on the goods consigned, repaying themselves out of the proceeds. 
They differ from brokers in that the latter are not in possession of 
the goods for the purpose of sale nor are they authorized to make 
contracts in their own name for the sale or purchase of goods." 

In the recent case of Eames v. JET. B. Claflin Co., Re Hathaway, 
Smith, Folds & Oo. (2 0. 0. A. 1917) 56 28T. T. L. J. 1615, the 
Hathaway Company, a firm of note brokers, sold some notes for 
the bankrupts, H. B. Claflin Co., giving the vendees an option agree- 
ment by which they could return notes to a certain value and receive 
the amount paid. Before the expiration of one of these options and 
after the proceeds of the notes had been remitted to the Claflin Com- 
pany that company failed; the vendee returned the notes to the 
Hathaway Company and was repaid their value by the Hathaway 
Company. The brokers resisted the receiver's demands for the return 
of other unsold paper in their hands, claiming a general lien for the 
indebtedness arising out of the repayment to the vendee of the pur- 
chase price of the notes returned. The court held that note brokers 

'Evidence to show_ a custom must go to the length of establishing that 
the usage was so universally acquiesced in that everybody knew of it or 
could have known of it. In re Spotten & Co., supra; cf. Grant v. Taylor 
(1873) 35 N. Y. Super. Ct. 338; Kruger v. Wilcox (17S5) Ambler, 252, 
where merchants were called in to testify as to a custom among factors to 
hold goods as security. 

'2 Kent, Comm. *634. 

'Kruger v. Wilcox, supra; Nagle v. McFeeters (1884) 97 N. Y. 196. A 
factor may hold notes, Hodgson v. Payson (Md. 1813) 3 Har. & J. 339, or 
goods, Bradford v. Kimberly (N. Y. 1818) 3 Johns. Ch. 431, under a lien 
for protection against unmatured obligations assumed on behalf of his 
principal, though a bank may not, even though the principal is insolvent, 
Gibbons v. Hecox (1895) 105 Mich. 509, 63 N. W. 519; Homer v. Bank of 
Commerce (1897) 140 Mo. 225, 41 S. W. 790; Smith v. Eighth Ward Bank 
(1898) 31 App. Div. 6, 52 N. Y. Supp. 290. 

'Barnett v. Brandao (1843) 6 M. & Gr. 630, 654: "A bill may be sent 
to a banker to obtain acceptance * * * [Parke, B. In such a case I 
should say there was a lien on the ground that it was a part of the busi- 
ness of bankers as money factors]"; Smith v. Eighth Ward Bank, supra; 
Bank of Metropolis v. New England Bank (1843) 42 U. S. 234. 

10 1 Jones, Liens (3rd ed.) § 421 ; In re London & Globe Finance Corp. 
[1902] 2 Ch. 416; Ingersoll v. Cunningham (1904) 95 App. Div. 371, 88 
N. Y. Supp. 711. 

"Matter of Heinsheimer, supra. 

e Story, Agency (9th ed.) § 33; Ommen v. Talcott (2 C. C. A. 1911) 
188 Fed. 401 ; Duguid v. Edwards (N. Y. 1867) 50 Barb. 288. 

"Green v. United States (1905) 25 D. C. App. 549. 

"Turner v. Crumpton (1911) 21 N. D. 294, 130 N. W. 937; Banta v. 
Chicago (1898) 172 III. 204, 50 N. E. 233. A broker may not sell under 
his lien, but a factor may. 1 Jones, Liens (3rd ed.) 373. 
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are not factors in the sense that they merely by legal implication have 
a general lien on all their principal's property in their hands. 15 

It •will be seen at once that the position of the note broker in the 
principal case is closely analogous to that of a factor and has no 
resemblance to that of a broker as the latter term is used in the 
law. 16 The court said that the similarity of a note broker to a factor 
rested on "a hasty identification with the goods, -wares and merchan- 
dise of historic law of what are evidences of indebtedness actual or 
inchoate and mere choses in action." 17 The attempt to prove a lien 
in the principal case might have proceeded along two lines. The 
defendant might have proved either that it was within the definition 
of "factor", thus at once giving itself a Hen, 18 or that there was a 
custom among note brokers to hold as security for a general balance 
notes in their hands for the purpose of sale. 18 Inasmuch as stock 
brokers and bankers have a general lien on choses in action coming 
into their hands in the course of business, 20 it will be seen that 
the mere fact that the Hathaway Company had choses in action in 
their hands rather than goods -will not per se negative the presence 
of a lien. But though in a considerable number of cases the courts 
have proceeded by analogy to the determination of the question of 
whether a lien existed, 21 that method of determination seems dan- 
gerous. 22 It is safer to apply the test of custom till this has ripened 
into a part of the law and become judicially cognizable. 23 

"See accord, Grant v. Taylor, supra; contra, Levy v. State Bank (S. C. 
1840) 1 McMullan, Law, *431; Hodgson v. Payson, supra. 

"So a stockbroker is really a factor though termed a* broker. 1 Jones, 
op. cit. § 17; Morgan v. Jaudon (N. Y. 1869) 40 How. Pr. 366, 378; 
Banta v. Chicago, supra; cf. the case of an insurance broker in Mann v. 
Forrester (1814) 4 Camp. N. P. *60. 

"The fact that the older definitions of a factor's lien only covered 
"goods, wares, and merchandise" is not decisive. Cf. Banta v. Chicago, 
supra, t where an ordinance taxing brokers in "goods, wares, and mer- 
chandise" was held to include stock and bond brokers; Beardsley v. 
Schmidt (1904) 120 Wis. 405, 98 N. W. 235, where it was said a factor 
was an agent to sell goods or other personal property. 

"Having thus proved itself to be a factor, the Hathaway Company 
would have had a lien ipso facto. Nagle v. McFeeters, supra. 

'"Cf. the procedure in In re London & Globe Finance Corp., supra; 
see note 6, supra. No satisfactory evidence of custom was given in the 
principal case. 

M See notes 9 and 10, supra. 

a Thus packers were decided to have the benefit of a lien largely be- 
cause of their similarity to factors. Cf. Ex parte Deeze (1748) 1 Atk. 
228; In re Witt (1876) 2 Ch. Div. 489. "If the question has arisen for 
the first time as regards a stockbroker, it must be determined by the 
settled principles governing the general class of contracts to which that 
between a stockbroker and his client belongs. * * * The most apt ex- 
ample * * * is probably the case of mercantile factors and commission 
agents." Lord Kinnear in John D. Hope & Co. v. Glendenning [1911] 
A. C. 419, 431. 

"Cf. the difference between bankers' and factors' liens illustrated in 
note 7, supra. 

"Judicial notice is now taken of a factor's lien, 1 Jones, op. cit. § 418, 
as of the lien of a stock broker in England. Jones v. Peppercorne (1858) 
John. 430, s. c. 28 L. J. Ch. 158. 



